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knowledge of the piera, and there was no light upon them to warn 
him of their existence. In my judgment he is not to be held in 
fault for not knowing that there was an unlawful obstruction in 
the river and steering further out in the stream. Undoubtedly 
if he had known of the pier, and if it had been lighted so tha 
he could have seen its location, it would have been his duty, if 
practicable, to have kept his boat away from it. In my opinion 
the fault lies wholly with the respondent. This is clearly so if 
the pier on which the boat was injured was not lawfully there. But 
suppose I am in error in the above view, I still think the fault is with 
the respondent, because of the failure to have lights upon it. The 
river was high, it was at a season of the year when usually there 
were no rafts moored in the stream, and it was not unlikely that 
boats might run against it. I cannot think the pilot is in fault 
under the circumstances for not having kept farther out in the stream . 
So that, in any view of the case, I consider the respondent liable 
for all the damages. 

It is suggested that these views will occasion alarm to mill- 
owners upon the Mississippi. But I perceive no cause for appre- 
hension. 

If it should be deemed of sufficient importance, Congress would 
doubtless concede all necessary rights and regulate the mode of 
their enjoyment. This may perhaps be also done by the state in 
the absence of action by Congress. But without such legislative 
action it is not probable that mill-owners will be disturbed in the 
exercise of their accustomed privileges, so long as they are reasonably 
enjoyed and do not essentially interfere with or endanger the para- 
mount right of a navigator. 

The decree below will be reversed, and a decree entered here for 
the appellant against the defendant for the $2147.86 reported by 
the commissioners. 



United States Circuit Court, Eastern Circuit of Missouri. 

CARRIE HOLABIRD v. ATLANTIC MUTUAL" LIFE INSURANCE 

COMPANY. 

Marriage, by the law of Missouri, is a civil contract, and no special ceremony is 
essential to its validity ; and the same law prevails in Illinois and Tennessee. 
Although at the time of the marriage ceremony, the pretended husband had a 
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wife living, so that the marriage was void, yet if after the death of his former 
wife the parties agreed by mutual present consent, given in good faith, to become 
husband and wife, and cohabited as such thereafter, then from the date of such 
consent there was a valid marriage, and the wife would have an insurable interest 
in the life of the husband, and could maintain an action upon a policy upon his 
life. And the jury may find the fact of such subsequent marriage from the evi- 
dence of cohabitation, and reputation as man and wife. 

This was an action upon a policy of life insurance, taken out 
in 1868 by the plaintiff, insuring to her the sum of $10,000 upon 
the death of the husband, Oscar F. Holabird. The defences were, 
that the plaintiff was not the wife of 0. F. Holabird at the time 
of obtaining the policy, and therefore had no insurable interest, 
and misrepresentations in the application. 

The testimony showed that O. F. Holabird and the plaintiff 
were married at St. Joseph, Mo., in 1861, by a clergyman. The 
defendants' evidence tended to show that at that time O. F.' Hola- 
bird had a wife living, who died in Vermont in November 1863. 
The plaintiff's rebutting evidence tended to show, that after that 
date the parties cohabited as man and wife in the states of Missouri, 
Illinois and Tennessee; that he introduced the plaintiff to his 
friends as his wife ; called her his wife down to the time of his 
death in 1869. 

Treat, J., charged the jury as follows : — 

Under the issues in this case the plaintiff must prove that at the 
date of the policy sued on she was the lawful wife of 0. F. Hola- 
bird, the person on whose life the risk was taken. If at the time 
of the marriage ceremony, in May 1861, testified to by plaintiff, 
the said 0. F. Holabird had a wife living, then said alleged 
marriage with the plaintiff was void, and the plaintiff could not be 
or become the lawful wife of said 0. F. Holabird during the life- 
time of his former wife. 

By the statutes of Missouri marriage is declared to be " a civil 
contract, to which the consent of the parties capable in law of con- 
tracting is essential." If subsequent to the death of the former 
wife, assuming there were one, Mr. Holabird and plaintiff (being 
over twenty-one years of age) were married, and that marriage was 
prior to the date of the policy, and they continued to live together 
as husband and wife until the policy was issued, then she, as his 
wife, had an insurable interest in his life. It is not necessary to 
the validity of a marriage in Missouri that any special ceremony, 
religious or otherwise, should be performed ; nor that the marriage 
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should be solemnized before any person belonging to any one of 
the classes named in the Missouri statute as authorized to perform 
the ceremony. Marriage in Missouri may be had by the mutual 
present consent of two competent persons, made in good faith and 
followed by cohabitation, without the addition of any prescribed 
formalities ; and may be shown by such evidence as proves that 
such a marriage actually exists. And such is substantially the 
law in Tennessee and Illinois, so far as the same affects this case. 
Therefore, should the jury believe from the evidence that at the 
date of the marriage ceremony with the plaintiff, in May 1861, 
Mr. Holabird had another wife living, yet should they further 
believe from the evidence that such former wife died in 1863, and 
if they further believe from the evidence that afterwards, in the 
state of Missouri, Tennessee or Illinois, the plaintiff and Mr. 
Holabird agreed by mutual present consent, given in good faith, 
to become husband and wife, and cohabited as such thereafter, 
then from the date of said mutual consent she was his wife. 

The attention of the jury is directed to the difference between a 
mere attempted recognition of a past void marriage and a subse- 
quent expression of mutual and then present consent to be hus- 
band and wife. The subsequent marriage may be proved by habit 
and repute, if the evidence thereof satisfies the jury that the parties 
had mutually agreed to become husband and wife in good faith, 
and cohabited thereafter as such. 

If, at the date of the marriage ceremony between 0. F. Hola- 
bird and the plaintiff, in May 1861, said 0. F. Holabird did not 
leave another wife living, then the plaintiff became his lawful wife 
at that time. 

The defendant seeks to avoid the policy by showing that those 
declarations contained in the application, which are specified in 
the answer filed in this case, were, or some one of them was, in 
some respect, untrue at the time when made. By the terms of the 
contract, if any one of the said declarations is found to have been 
in any respect untrue at the time when made, then the plaintiff 
cannot recover. It is immaterial whether, if untrue, those decla- 
rations were not intentionally untrue, or whether the matter in- 
quired into, had it been otherwise answered, would have caused 
the risk to be considered more hazardous, or whether the disease 
denied contributed to the death. Contracts like that sued on are 
based for their validity upon the truthfulness of the declarations 
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made by the applicant in the written application to the company. 
As the declarations are presumed to be true, the burthen of prov- 
ing them untrue is upon the defendant who controverts them. 
Whether the representations were material to the risk or not, is 
not open for inquiry in this case ; for the defendant and plaintiff 
agreed, as it was competent for them to do, that if any of the 
declarations were in any respect untrue, the policy should be void. 
Hence, it is for the jury to determine, from the evidence, whether 
the defendant has shown any one of the declarations to have been 
untrue in any respect, when made, and also whether the plaintiff 
has shown that, at the date of the policy, she was the lawful wife 
of the said 0. F. Holabird. 

The jury should pass upon this case with impartiality and free 
from all prejudice for or against either of the parties to the suit. 
The rights of corporations and of natural persons are to be de- 
cided by the same rules of justice, and should be affected by no 
considerations, except such as the law and evidence require when 
controversies arise between them for judicial investigation. 

If the jury find for the plaintiff, they will assess her damages 
at $10,000, deducting therefrom the amount of notes for premiums 
on the policy unpaid at the time of Mr. Holabird's death, together 
with any balance of the year's premium remaining unpaid, and 
will add interest on said sum, at the rate of six per cent, per year, 
from the time proof of death was submitted to the defendant to 
the present time. 

If the jury find for the plaintiff, and are further satisfied from 
the evidence that the defendant has vexatiously refused to pay the 
loss in this case, they are at liberty, in their discretion, to add to 
the foregoing sum an amount not exceeding ten per centum of the 
loss. The law commits the question of vexatious refusal to the 
calm and deliberate consideration of the jury, to be determined in 
the light of all the facts and circumstances of the case. 



United States Circuit Court, Northern District of Illinois. 
JOHN GAUGHAN v. THE NOETH WESTERN FERTILIZING COMPANY. 

The act of April 20th 1871, does not authorize the removal of a case from the 
state courts in every case in which the United States courts would have original 
jurisdiction. 

Congress did not intend by the general words used to extend jurisdiction to re- 
move, except under the circumstances specified in the act. 
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